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et al.: The Medical Malpractice Mediation Panel in the First Judicial Dep

COMMENTS
THE MEDICAL MALPRACTICE MEDIATION
PANEL IN THE FIRST JUDICIAL DEPARTMENT OF
NEW YORK: AN ALTERNATIVE TO LITIGATION
A characteristic of any well-entrenched system is its preoccupation with events of the past and not of the present or the future.
It is said that when the Bastille fell, some of the prisoners had
been locked up for so long that they did not want to leave their
cells. Even when the doors were thrown open, they would not
come out into a world they did not know.
Legislatures and courts throughout the United States have,
until recently, been dragging their heels in correcting abuses
readily apparent to even the casual observer of malpractice litigation.' Although these abuses are susceptible of a uniform legal
solution, each jurisdiction has been left to find its own direction.
The legislatures and courts have faced the problem only when
abuses actually occurred or were seriously threatened, and their
efforts have been primarily directed toward corrective justices the righting of wrongs already accomplished. Prevention is better
than cure, and certainly much cheaper.
There now can be detected in the malpractice field the beginnings of an accommodation to the needs of the present and the
future, as well as a concern to correct the abuses of the past. The
sounds the legal and medical professions have been hearing are
the first squeaky sounds of mediation and arbitration machinery
being oiled. Neither the injured party's right to satisfaction nor
the doctor's reputation and right to be protected against frivolous
suits should be summarily sacrificed, but each must be qualified
to accommodate the other. It is far easier to frame the issue than
to formulate the answer.
I.

To LITIGATION?
An overview

WHY AN ALTERNATIVE

A.

It is not within the scope of this comment to detail the rise
over the last several years of malpractice litigation. Neither is it
the writer's purpose to thoroughly examine the obstacles faced by
the parties prior to and during such litigation. It is essential,
however, that these factors be recognized and their significance
understood for they are the driving forces behind the move toward
an alternative to litigation in this field. They are the key ele1. As used herein, "malpractice" refers to medical malpractice.
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ments, well-entrenched in our system of justice, on top of which
all recent activity must be superimposed.
The Commission of Medical Malpractice2 has estimated that
18,000 malpractice claims were filed with insurance companies
against physicians and hospitals in 1970.1 A more usual estimate
made by observers of the field is that cases are being filed at the
rate of 10,000 a year and that malpractice claims are increasing
at the rate of 10 per cent per year.4 Malpractice claims have been
filed against one out of every six physicians, with the ratio in
5
California one out of every four.
The size of the individual claim has increased.' As a consequence, individual premiums for malpractice insurance have
risen rapidly with premiums as high as $10,000 a year reported.
These premium increases, like any other cost of doing business,
are passed on to the public.7 Approximately $300 million was paid
by the health care industry for malpractice insurance in 1970.1
Nevertheless, physicians are, with few exceptions, not adequately
2. President Richard M. Nixon, in February 1971, directed the Secretary of Health,
Education, and Welfare to convene a Commission on Medical Malpractice to undertake
an intensive program of research and analysis of the problems associated with malpractice
claims. The Commission officially began its work in September 1971 and released a Report
dated January 16, 1973.
3. However, approximately 30% of this figure are pre-claim files opened by some
insurance companies solely on the basis of reports by insured doctors and hospitals of
adverse medical incidents or threats made by patients and, in all likelihood, have been

or will be closed without a claim ever being made. U.S.

DEP'T OF HEALTH, EDUCATION, AND

WELFARE, REPORT OF THE SEcRETARY's Comm. ON MEDICAL MALPRACTICE, D.H.E.W. publica.
tion no. (OS) 73-88 (January 16, 1973), at 6 (hereinafter cited as H.E.W. REPORT).

4. Statement prepared by Dr. George M. Saypol, former President of the Medical
Society of New York, for the Secretary's Commission on Medical Malpractice, in 169
N.Y.L.J. 61, March 29, 1973, at 4, col. 3.
5. First Results: 1963 ProfessionalLiability Survey, 189 J.A.M.A. 859 (1964).
6. Realistically, however, if a claim is small, a contingent fee will not usually recompense an attorney for the time and effort it will take to handle the case. It has been
estimated that, at $40 per hour, the average time an attorney spends on a malpractice
action which does not have unusual complications is 67 hours, to which is added four or
five mornings for appearances prior to trial and five or more actual trial days. Shayne,
Economics and the Law, 170 N.Y.L.J. 6, July 10, 1973, at 1, col. 1.
7. A less obvious conclusion, when the rise in the closing costs of claims is considered
in conjunction with the delay before getting to trial in heavily populated areas where
malpractice cases are most frequent, is that insurance companies are collecting premiums
based on cheaper dollars and paying judgments with more expensive dollars. Premiums
are based on forecasts of underwriting costs five years or more in advance because of delays
in litigation. Underestimates of such costs in recent years have made this class of insurance unprofitable. This is a major deterrent to additional carriers who might otherwise
enter the field, is largely responsible for other carriers dropping out, and has caused still
others to be more selective in writing policies.
8. H.E.W. REPORT, supra, note 3, at 12, n.5.
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protected against recent unprecedented jury verdicts. 0 A realistic estimate is that the usual prayer for damages in a malpractice
suit averages $500,000. This figure multiplied by the 10,000 suits
being filed each year against the 250,000 practicing physicians in
the United States totals 5 billion dollars." The immensity of the
monetary aspect of malpractice litigation is staggering.
Most cases are settled. Only a small percentage go to a verdict.'2 Many of the settlements are forced settlements, for when
the court docket is several years behind schedule the physician
mustendure the anxiety of a pending lawsuit as well as the expense, loss of time, possible publicity and damage to reputation
when the trial does, in fact, take place. This atmosphere of forced
settlement promotes the filing of frivolous suits against the physician and obviates the necessity for a plaintiff to obtain the services of medical experts to testify on his behalf at trial, an extremely difficult task in light of a physician's reticence to testify
against his fellow physicians - the "conspiracy of silence."
Among the most destructive effects of the increase in malpractice claims on the medical profession and the public is the
defensive, cautious medicine physicians are required to practice
today.' 3 Patients are overdiagnosed, overexamined, overly ex9. Of physicians responding to an A.M.A. survey of the limits of insurance coverage
for malpractice for 1963, 57.7 percent carried $50,000-100,000 malpractice policies, 0.1
percent carried $500,000-1,000,000 and only 0.6 percent carried a million dollars or more.
Table 5, FirstResults; 1963 Professional Liability Survey, 189 J.A.M.A. 863 (1964).
10. E.g., $1,500,000 in Florida, $1,400,000 in California, and $1,250,000 in New Mexico. In New York's Second Judicial Department, an award for $3,000,000 was granted in
April 1973, as the result of plaintiff's injuries from a nightstick blow by a Transit Authority
patrolman and subsequent improper treatment, resulting in paralysis, at a municipal
hospital. The jury established blame at 60 percent for the Transit Authority and 40
percent for the Hospital Corporation, the malpractice award thus amounting to
$1,200,000. Salvaterre v. New York City Transit Authority, (Sup. Ct. Kings County) 169
N.Y.L.J. 77, April 20, 1973, at 5, col. 3.
11. This figure does not include the amounts demanded against hospital defendants,
nurses and others.
12. Two surveys conducted for the Secretary's Commission on Medical Malpractice
indicate that only about 17 to 29 percent of the cases are ever tried. H.E.W. REPoRT, supra
note 3, at Appendix, 103. Even so, malpractice litigation results in annual awards totaling
$100 million, with approximately 38 percent of each claim lost going to the patient, 35
percent to the plaintiff's attorney, and 27 percent to the defense attorney for fees and
investigation costs. Statement prepared by Dr. George M. Saypol, former President of the
Medical Society of New York, for presentation to the Secretary's Commission on Medical
Malpractice, in 169 N.Y.L.J. 61, March 29, 1973, at 4, col. 3.
13. ". . . [D]efensive medicine is the alteration of modes of medical practice, induced by the threat of liability, for the principal purposes of forestalling the possibility of
lawsuits by patients as well as providing a good legal defense in the event such lawsuits
are instituted." H.E.W. REPORT, supra, note 3, at 14.
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posed to too many consultants, overhospitalized, and hence overcharged. It is difficult to draw the line between where good medicine stops and defensive medicine begins. It can be argued that
the threat of malpractice litigation has forced better medical
care, but it is more likely that patients are often primarily being
treated as potential malpractice claimants' 4 and that physicians
refrain from using newer methods of treatment and avoid using
somewhat riskier tests and procedures even though they may be
better diagnostic tools."
Malpractice suits can and do involve technical facts peculiar
to the medical profession which courts and juries are ill equipped
to handle. The necessity that the jury understand the technical
matter involved is one reason that malpractice trials take, on the
average, 5.5 days." It is the judges and attorneys, however, who
are most responsible for the delay in getting to trial and for the
length of the trials." Every litigant is entitled to his day in court,
but not necessarily to a week or a month. Habit, however, is
strong, and attorneys and judges drift with the system. Traditionally, the malpractice bar has in many ways regulated itself under
the benign and occasionally drooping eye of the court.
B. The Problem in the First JudicialDepartment
At least one-third of all malpractice cases noticed for trial in
the State of New York are brought in the First Judicial Department, which comprises New York and Bronx Counties." While
recognizing that the number of malpractice cases brought in the
14. Indeed, some surgeons will seek the advice of their malpractice insurance companies before undertaking risky surgery. Senate Subcomm. On Exe. Reorganization,
MEDICAL MALPRACTICE: THE PATIENT VERSUS THE PHYSICIAN, S. RES. 25, 91st Cong., 1st
Sess. 6-8, 22 (1969).
15. Recognizing that the threat of litigation will lead to the practice of defensive
medicine, one noted commentator concludes that in this area the deterrent premise of tort
law has backfired. King, MalpracticeLitigation: Some New Approaches, U.S. MEDICINE,
June 1, 1971, at 2, col. 1.
16. H.E.W. REPoRT, supra note 3, at Appendix, p. 312, Table B-2.
17. Trials could be shortened by stipulating nondisputed facts with testimony only
received on the controverted phase of the case; by requiring attorneys, under threat of
sanction, to be prepared; by knowing how to cross-examine; by knowing what needs to be
proved; by familiarizing the trial judge with the real issues in the case and having him
briefed on the law so as to keep the testimony within proper bounds; by requiring defendants to resolve differences among themselves without requiring a plaintiff, clearly entitled to compensation, to go through a trial whose only purpose is to resolve the defendants'
quarrel inter se. The time at which a case issettled is likewise regulated by the speed of
the trial docket.
18. See Appendices I, 11, and III, at pp. 290-92.
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First Department and in the state as a whole is very small in
proportion to the number of pending jury cases of all types,19 these
cases become highly significant when the length of time a malpractice trial takes is considered in conjunction with the expense
of a long trial, the cost of expert medical witnesses, the potentially devastating verdicts rendered by an emotionally involved
jury, and the resultant damage to a defendant's reputation and
2
pocketbook. 1
The length of time of a malpractice trial contributes importantly to the steadily rising delays in tort jury cases in the First
Department, 21 as available judicial manpower is sharply curtailed. The great delay which is present in the courts concerns
tort jury matters; in virtually all other matters the disposition
time is less than six months. Simple population statistics paint
a forbidding picture of anticipated caseloads over the next several
decades.2 2 Judges are not being added in the necessary numbers,
19. See Appendix IV, at p. 293.
20. There are no available figures as to the average malpractice verdict in New York
State. The Reports of the Judicial Conference of the State of New York, however, include
malpractice under its "other tort" category, to be distinguished from its categories of
"motor vehicle" and "other negligence." Malpractice cases comprise one-fifth to one-third
of the "other tort" category with the average plaintiff recovery by verdict in the Supreme
Court in this category for the year July 1, 1969 to June 30, 1970 given as $12,000. This
can be compared with the average plaintiff by decision for the same period of $8028. In
the year July 1, 1970 to June 30, 1971, the average verdict had risen to $23,000, while the
average decision had fallen to $7650. The specific applicability of these figures to the
average malpractice award must be speculative. See Appendix V, at p. 45 for the amounts
of plaintiffs' recoveries in the Supreme Court in tort actions for the year July 1, 1970 to
June 30, 1971.
21. See Appendix IV, at p. 293. Note, however, that for the judicial year ending June
30, 1972, the delay in tort jury cases decreased significantly in New York County.
22. Such statistics, however, invite the conclusion that the increase in population will
be more of a factor in the state generally, where a steady population increase is projected,
than in the First Department, where a decrease is projected.
POPULATION PROJECTIONS, BY COUNTY
1970-2000
County
New York State
Bronx
New York

New York State
Bronx
New York
NOTE:

1970

1975

1980

1985

18,241,000
1,472,000
1,539,000

18,843,000
1,471,000
1,500,000

19,604,000
1,458,000
1,457,000

20,446,000
1,441,000
1,444,000

1990

1995

2000

21,964,000
1,407,000
1,404,000

22,655,000
1,401,000
1,408,000

21,248,000
1,424,000
1,422,000

The projections in this Table use the 1970 population published by the U.S.
Bureau of the Census as a base year, and include institutional population and
persons in group quarters. NEW YORK STATE OFFICE OF PLANNING SERVICES:
DEMOGRAPHIC PROJECTIONS.
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and the efficiency with which available judge time is used has not
been significantly increased. Of course, efficiency measured
solely by productivity would be as destructive as the inefficiency
it replaces. A judge cannot be treated like a piece of production
machinery and evaluated in terms of the time it takes him to try
a case or the number of cases he terminates in a year. Litigants
are people, not statistics, with greater importance than merely
whether they appear in a "case pending" or "case terminated"
column on a computer printout. A true danger of court congestion
is that the quality of judicial performance will be impaired and
the confidence of the public thereby undermined.
The Report of the Administrative Board of the JudicialConference of the State of New York for the Judicial Year July 1, 1966
to June 30, 1967 states that the single most important reason for
court congestion is the extreme shortage of judges. 3 The Board
made recommendations to correct the situation which were only
minimally implemented by the legislature:24
[N]o amount of judicial skill in trying cases or in encouraging
settlements and no amount of administrative skill in managing
calendars and in the adroit assignment of judicial manpower,
however vital these factors are, can alone fill a gap created by a
severe shortage of judges in the face of spiralling populations
and caseloads.
This statement was made prior to the increased caseload
which now comes as a result of the liberalization of the divorce
laws, from increased petitions under the Narcotic Addiction Control Act of 1966, and from recent legislation affecting patients in
mental institutions which requires review by the Supreme Court
of the continued retention of these patients. Meanwhile, the trend
toward a progressively higher standard of living continues, characterized by increased personal mobility, increased automobile
registrations," spiralling automobile accidents and resultant civil
litigation as well as a correspondingly higher rate of crimes and
criminal proceedings.
Until 1967, in the Supreme Court in the City of New York
there had been no increase in the number of justices in more than
forty-five years in some counties, and in more than thirty years
23. 1968 N.Y. LEG. Doc. No. 90, 13 REPORT OF THE JuDxcuL CONF. 13,14.
24. Id.
25. In 1970-71, 32 percent of all notes of issue filed in the State of New York were
motor vehicle matters. 1972 N.Y. LSG. Doc. No. 90, 17 REPORT OF THE JUDICIAL CONF. 323,
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in other counties. It was expected, however, that the judicial
tasks of the nineteen sixties would be successfully performed with
the manpower of the nineteen twenties and thirties. There have
been recent substantial increases in judicial manpower, but there
remains a serious disparity between the increasing workload and
the number of justices.26 Of some note is the fact that the number
of pending tort jury cases on June 30, 1970 and June 30, 1971 in
26. NUMBER OF JUSTICES AND TOTAL PENDING CASELOAD

Justices

Pending Cases
June 30, 1967

Justices

36

15,873

49

Pending Cases
June 30, 1968

Justices

Pending Cases
June 30, 1969

Justices

18,317

49

19,524

61

Pending Cases
June 30, 1970

Justices

Pending Cases
June 30, 1971

Justices

19,770

61

19,924

61

Pending Cases
June 30, 1972

Justices

18.720

61

Pending Cases
June 30, 1940
6644

The above figures were compiled from the reports of The Administrative Board of the
Judicial Conference of the State of New York for the years 1968-1973.
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the First Department did not continue to advance and dropped
sharply on June 30, 1972, suggesting that the increase in judicial
manpower, effective January 1, 1969, has resulted in some improvement in calendar conditions.27 Tabulation of figures over the
next several years will show whether this is a transitory phenomenon or a permanent change.
For the past several years, the Judicial Conference in its
Annual Reports has called attention to the fact that the temporary respite afforded by the procedural device known as the
"readiness rule" has run its course and, in addition, that the
benefits derived from pre-trial have been maximized to their
utmost over the course of years.28 As a result, further increased
beneficial results from these two procedures are virtually unobtainable. In addition, those cases which have been placed on the
calendar and have remained pending, resisting these procedural
expedients, have evidenced that they will require extended effort
by the court to dispose of them-the "hard core cases." These
"hard core cases" are fast becoming predominant on the calendar
since the procedural expedients employed either keep other cases
from being placed on the calendar or effectively remove them
once they are there. The inescapable conclusion is that the disposal of each of these remaining calendar cases will require more
effort by the court. Many malpractice cases initiated ten years
ago remain pending today. 9

I.

THE NEw YORK PLAN

Affirmative action, energy and imagination were required to
bring some semblance of efficiency to malpractice litigation in
the First Department and to remedy the problems inherent
therein. The response of the First Department is instructive not
only for what it has already accomplished but also for what it will
accomplish through the sharpening of its new procedures.
A. Structure
On August 31, 1971 an experimental program was adopted in
the Appellate Division, First Department, of the Supreme Court
27. See Appendix IV at 293.

28. King, Accelerating Personal Injury Litigation: The Offer to Compromise and
Other Procedures, a study commissioned by the Judicial Conference of the State of New
York and published, 1971 N.Y. LEG. Doc. No. 90, 16 REPORT OF THE JUDICIAL CONF. 218,
which contains a comprehensive and useful analysis of these and other procedural devices.
29. Noted by the author in her examination of the open case file of an justice active
in the Medical Malpractice Mediation Panel.
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of the State of New York for the handling of medical malpractice
cases" and a part of the Supreme Court, New York County,
known as Part XXVII, was designated to facilitate the disposition
of such actions. Justice Harold Stevens, Presiding Justice of the
Appellate Division, First Department, together with the Joint
Interprofessional Committee of Doctors and Lawyers, chaired by
Mr. Jacob Fuchsberg and co-chaired by Dr. Carl Goldmark, Jr.,
developed a procedure, after a year-long series of studies and
conferences by the Appellate Division and the Committee, for
presenting every malpractice case to a special panel of quasijudicial mediators. This panel consists of a physician who is an
expert in the specialty of medicine involved in the case; an attorney with broad trial experience, through not necessarily in the
field of malpractice; and a Supreme Court Justice.31 Known as
the Medical Malpractice Mediation Panel, this mediation process would, it was hoped, result in amicable dispositions at the
pretrial stage of litigation, thus diminishing the expense in time,
effort and money to the parties and the court. Indeed, the Committee itself was formed because of the huge cost of malpractice
insurance and malpractice trials that sometimes lasted for weeks.
The hardships of such trials were one reason that doctors initially
some
were more receptive to the mediation panel than attorneys,
32
of whom felt that their income would be diminished.
A list of doctors practicing medicine in the State of New York
was prepared by Justice Stevens with the assistance of the Medical Society of the County of New York and the New York Academy of Medicine and such lists were then divided according to
each doctor's particular specialty. The Medical Society reviews
the material submitted before the hearing and designates the
medical specialty involved, notifying the clerk of Part XXVII as
to such designation.3 The clerk assigns to the first case to be
30. N.Y. Sup. CT. App. Div. FMST DEP'T RuLEs, § 636.1 [hereinafter cited as CouRT

RuLEs].
31. At its inception the panel was staffed from a list of five justices, forty-six attorneys, and sixty doctors. 166 N.Y.L.J. 44, September 1, 1971, at 1, Col. 7. The lists of
attorneys and doctors have since been expanded.
32. Address by Presiding Justice Harold Stevens at a medical-legal conference,
Cleveland, Ohio, March 28, 1973, reprinted in 169 N.Y.L.J. 61, March 29, 1973, at 4,
col. 3.
33. Included in the specialties represented by the physicians are anesthesiology, dermatology, internal medicine, obstetrics and gynecology, opthalmology, otolarngology,
pediatrics, psychiatry, radiology, various specialties in surgery, tropical diseases and urology.
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heard the doctor whose name appears at the head of the list in
the appropriate specialty and, after assignment, that name is
placed at the end of the list. Assignment to succeeding cases is
made in the same manner. A similar list of attorneys was prepared by the Presiding Justice in cooperation with the Joint Interprofessional Committee. Doctors and attorneys may be added
to or taken off the list at the discretion of the Presiding Justice,
except that doctors are added on the recommendation of the
Medical Society and the Academy of Medicine. In the event the
doctor or attorney selected for a panel on a particular day is
unable to serve, the next name on the list is substituted for him.
The Greater New York Hospital Association has indicated its
support for the program and counsel for some of the member
hospitals have served on the panels. All physicians and attorneys
are of the highest calibre, serve without fee, and are designated
as Special Mediators.
The five judges initially appointed by the Appellate Division
and currently participating in the program are all senior justices
of the Supreme Court assigned to the Appellate Term, each having had substantial experience in the conduct of medical malpractice cases.34 Each is free to set the procedure for the conduct
of sessions which take place before him. Necessarily, this latitude
along with the effect of the judge's personal style results in certain
variations in procedure.
The plan is simple in structure and in operation. The alleged
malpractice need not have occurred in the First Department as
long as the action is brought there, 5 and every malpractice case
brought in the First Department must first go through the mediation procedure. Prior to the first hearing held by the panel on
September 27, 1971, a calendar was prepared of all pending malpractice cases, except such cases as were not assigned out to
individual calendar trial parts or those that had had extensive
pretrial hearings. As far as was practicable, cases being defended
by the same insurance carrier were grouped together. The cases
to be heard, together with the date on which they were to be
34. The participating justices are Samuel M. Gold, Vincent A. Lupiano, Jacob Mar.
kowitz, Peter A. Quinn, and Saul S. Streit.
35. There is an exception to this general rule. If suit is brought against a city hospital,
it must be brought in the county in which the hospital is located. In the five counties
comprising New York City, municipal hospitals have, since July 1, 1970, been operated
by the Health and Hospitals Corporation and it is the proper party defendant, not the
City of New York.
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heard, were, and still are, published in the New York Law Journal
three weeks in advance of the hearing. An application for adjournment may be made by any party and must be made to the
presiding justice in Part XXVII at the time of the application.
Such application must be made at least one week prior to the date
set for the hearing and with not less than twenty-four hours notice
to the other parties to the action. Failing an appearance, the
presiding justice may order an inquest, strike the case from the
calendar, or make such other direction as he feels justice requires.
Hearings are scheduled for two o'clock in the afternoon of
each day that hearings are to be held; this is to accommodate the
doctor-panelist who frequently performs surgery and other hospital duties in the morning. There is an attempt made to have cases
involving a particular medical specialty heard on the same day
so that one doctor panelist can participate in both cases. Initially
three cases a day were heard, but this proved to be too many for
adequate consideration and now no more than two cases are
scheduled for an afternoon session, each case taking one to one
and a quarter hours, though not necessarily completed in that
time. The hearings are informal, confidential and without a stenographic record.
In spite of the confidentiality of the hearings, however, there
is no indication that the effect of the "conspiracy of silence" has
been lessened appreciably. Reports of settlement figures, for example, go to hospitals and insurance carriers who can then place
their own interpretation as to what transpired at the hearing.
There appears to be, nonetheless, openness and frankness in the
discussions between the medical panelist and the expert medical
witnesses.
No statement, nor any expression of opinion, made in the
course of the hearing is admissible in evidence, either as an admission or otherwise, in the event the action goes to trial." The
presiding justice at the hearing is not permitted to preside at the
trial nor can he hear any application in the case not connected
with the hearing itself. No other panel member may participate
in the trial, either as counsel or witness.
36. Although in no state in which screening panels are used can a panel member be
later called as a witness for either side if the case goes to court, in Nevada, as a result of
the wording of the agreement establishing the panel, it has been held that statements
made to the panel by the physician accused of malpractice may subsequently be used to
impeach his testimony if the case goes to trial. Nichter v. Edmiston, 407 P.2d 721 (Nev.
1965).
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B. Operation
The mediation process may be divided into three parts: (1)
pre-session information dissemination, (2) the session itself, and
(3) post-session follow-through.
The rules under which the panels were established provide
that at least three weeks before the hearing date the parties shall
submit to the clerk of Part XXVII all written material, including
pleadings, bills of particulars, medical and hospital reports (or
authorization to obtain the same) with such written material to
be submitted in triplicate except as to hospital records and Xrays.37 The clerk is required to make this material available in
advance of the hearing to any panel member who wishes to see
it. The complaining patient must agree to furnish all medical and
hospital records without a claim of privilege.
The practice which has developed is that several days before
the hearing the medical panelist is furnished with the medical
and hospital records of the plaintiff. To date, this advance medical information has not been furnished to any other member of
the panel, principally as a consequence of the mechanical difficulties involved in obtaining such records sufficiently in advance
of the session for all panelists to receive them." The presiding
judge of each panel receives the entire file. The attorney member
receives only the pleadings, which normally consist of a complaint and an answer, and the bill of particulars.
All parties are represented by counsel authorized to act for
their respective clients. If, however, authority is not conferred,
the plaintiff and a representative of the carrier so authorized
must attend. Ordinarily the first step at the mediation session is
a discussion among the three panelists with the litigants absent.
The role of the medical panelist is generally the most significant
in this preliminary discussion. He has studied the medical reports
and is able to explain to the judge and the attorney-panelist the
nature of the medical questions involved in the case and to provide a summary of them. Following such a summary, a discussion
among the three panelists develops a working hypothesis as to
whether or not malpractice has occurred and, in some cases, a
37. CouRT RULEs § 636.5(a).
38. JOINT INTERPROFESSioNAL COMMITTEE OF DocTORs AND LAWYERS, REPORT ON THE

MEDICAL MALPRACTICE MEDIATION PROGRAM, (June 13, 1972) (unpublished), at 4
[hereinafter cited as JOINT INTERPROFESSIONAL CoMrIrrF REPoir]. Much of the material
which immediately follows concerning the procedure of the panel has been obtained from
this Report, and the author expresses her appreciation to the Committee.
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preliminary idea of what an appropriate settlement figure should
be. Ideally, this discussion will highlight problem areas in the
case and prepare the panel to direct appropriate inquiry to counsel for the parties.
Counsel for the litigants then appear before the panel with
plaintiff's attorney generally explaining his case first. There is
agreement among those who have served on panels that more of
plaintiff's medical evidence than is presently presented should be
introduced, either by his medical expert, by medical reports, or
through summaries, by counsel, of medical reports. 9 Defense
counsel then presents his client's position and both attorneys may
be questioned by the panel. It is not uncommon that further
discussion between the panel and counsel for a party takes place
without opposing counsel. Where the medical panelist differs
with counsel for one of the parties, the judge, in his discretion,
may permit an open discussion between the two and sometimes
counsel are permitted to question, but not cross-examine, the
medical panelist. The medical panelists are acknowledged to be
top caliber physicians and the quality of expert testimony for the
parties has been high.
The greatest procedural variation among panels takes place
at the stage of the session when an attempt is made to arrive at
a disposition of the case. In some cases, the panelists confer in
executive session, come to an agreement, and then call in the
parties separately-first, counsel for plaintiff and then counsel for
defendant-in an effort to get the parties to agree on the panel's
recommended disposition. In other cases, the doctor and attorney
panelists are excused by the judge, who then privately discusses
with counsel for each litigant the disposition and possible range
of settlement determined by the panel to be fair. In still other
cases, the panel and counsel for each party confer separately but
no particular monetary recommendation is made by the panel, its
function*in such instances being to transmit possible settlement
figures between the parties and to assist the parties in arriving
at an agreeable disposition. There is also a "confidential figure"
scheme. Dismissing the amount demanded in the complaint as
meaningless, a judge using this scheme has each side submit to
him, in confidence, the figure at which they would like to settle
and another figure below or above which they will not go. A settle39. App. Div., First Dep't., February 20, 1973 at 3 (untitled memorandum in author's
files) [hereinafter cited as Memorandum].
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ment is attempted within that range. If agreed upon, each party
is told what the other's range was and the steps leading up to the
judge's recommended figure.
The subtleties of the process and, more importantly, the
guidance of each presiding judge determine the effectiveness of
whichever of the settlement procedures is utilized, and the reaching of a settlement by whatever procedure is the raison d'etre of
the mediation panel.
If disposition is reached as to the whole case or any part of
it, an appropriate order is entered by the court. If a further hearing is considered to be desirable or necessary, the presiding judge
may so direct. Experience indicates that the disposition of mediated cases frequently does not occur at the initial session. Final
agreement often takes place at a later time and is most likely in
those instances in which the presiding judge keeps the mediation
efforts alive by continuous contact with counsel for the parties.
This absorbs an appreciable amount of a judge's time and is
compounded by the lack of funds for an adequate staff to keep
open the lines of communication by means of numerous telephone
calls and letters between the judge and the lawyers, carriers, and
hospitals. To reach a settlement, contact must be made to see if
each party consents to each separate step and that information
must then be relayed to the other parties. If the case is not settled, it theoretically is remanded to its regular place on the calendar, but there is some indication that the judge in the Individual
Calendar Part has discretion in this regard.
C. Evaluation
It is difficult to evaluate statistically the work of the panels
and measure their success. The suggestion has been made that
better statistics should be maintained concerning the issues, the
medical specialty, the findings of the panel, and the ultimate
outcome of each case, and this is presently being done. 0 The
Appellate Division has released few statistics. A speech delivered
by Presiding Justice Harold Stevens of the Appellate Division,
First Department, at a medical-legal conference in Cleveland,
Ohio on March 28, 1973 contained the first figures presented to
the public." These figures, however, merely touched on settlement numbers and awards. 2
40. Memorandum at 3.
41. 169 N.Y.L.J. 61, March 29, 1973, at 4, col. 3.
42. This writer has had access to unpublished memoranda and reports of the Joint
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Statistics contained in a ConfidentialReport issued on November 8, 1972 by Justice Stevens' office, amending his memoranda of October 30 and November 6, 1972, showed that 283 cases
were reviewed by the Medical Malpractice Mediation Panel during the period from September 27, 1971 through June 15, 1972,
with the following results:43
Settled
Discontinued
Remanded for trial
Open

71
2
203
7

Recognizing that the panel may later have disposed of the
open cases, approximately 26 percent of the cases heard by the
panel were disposed of by June 15, 1972, preventing the necessity
for trial. In his speech of March 28, 1973, Justice Stevens was
apparently referring to the November 6, 1972 memorandum. His
figures on the disposition of those same 283 cases for the same
period were:
Settled
Discontinued
Remanded for trial
Open

66
2
202
13

This shows a disposition rate of approximately 24 percent.44
Cases involving municipal hospitals and physicians employed by the City of New York have been particularly difficult
to mediate. The difficulties inherent in a large bureaucratic structure together with a lack of clearly defined lines of authority have
hampered effective mediation. If those cases are removed from
consideration, the rate of settlement for private cases rises to over
30 percent.45
A review of all cases processed to March 1, 1973 showed that
Interprofessional Committee of Doctors and Lawyers and to confidential memoranda and
reports of the Presiding Justice of the Appellate Division, First Department, based on
information received from the five judges hearing the cases. In addition, information has
been gleaned from interviews with those judges.
43. The open cases were subject to additional conferences and were not disposed of
on November 8, 1973, the date of the Confidential Report.
44. The two percent disparity in settlement figures is explained by the fact that the
amended figures in the Confidential Report of November 8, 1973 were not taken into
account by Justice Stevens in his speech.
45. JoNrINT mROFESSIONAL CoumrrrFn REPORT, supra note 38, at 8. This report, at
Appendix A, lists 172 non-New York City cases heard by mediation panels during the
period between September 27, 1971 and April 21, 1972. There were 55 settlements (32%)
and 117 remands for trial (68%).
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approximately 42 percent had been settled and almost four percent had been discontinued." This indicates a dramatic increase
in the settlement rate in the past nine months, undoubtedly in
part because the panels are now experienced in working toward
settlement and in part because a much higher percentage of the
difficult, hard core cases were heard by the panel during its early
months. The bulk of the early cases heard by the panel went back
to 1963, 1964 and 1965. Newer cases are more likely to result in
successful mediation than those which have been on the calendar
for years. The newer cases have shown a higher rate of disposition
than the older ones.4 7 It is, therefore, not surprising that the disposition figures have improved as the panels are presented with
more current cases following completion of mediation of the old
and somewhat stale cases on the calendar. When it is realized
that only one panel operates during a given week, that panels do
not operate every week, and that the judge who presides does so
in addition to his regular duties, the average of 32 cases completing the mediation process each month is significant.
Of the 71 cases listed as settled in the Confidential Report
of November 8, 1972, more than half (approximately 60 percent)
were settled for $15,000 or less. The figures can be categorized as
follows:
$500
1
1000
to
5000
incl.
22
5001
to
10,000
incl.
12
10,001
to
15,000
incl.
7
15,001
to
20,000
incl.
5
20,001
to
30,000
incl.
5
30,001
to
40,000
incl.
4
40,001
to
75,000
incl.
8
75,001
to
125,000
incl.
4
200,000
1
300,000
2
It is of interest to examine the breakdown of the settled cases
by medical specialty and money amount:48
46. Letter from Harold Stevens to the author April 9, 1973, states that a breakdown
of the 42 percent settlement figure in terms of the nubmer of cases on which it is based,
medical specialty involved, etc. has not been completed.
47. JoINT INTERPROFESSIONAL CoMMrrrEE REPoRT, supra note 38, at 9.
48. Supplemental Memorandum of November 6, 1972 to Memorandum dated Octo.
ber 30, 1972 as included in the Confidential Report of November 8, 1972. See Appendix
VI at p.295 for a breakdown of the number of cases before the panel by medical specialty,

http://scholarlycommons.law.hofstra.edu/hlr/vol2/iss1/9

16

et al.: The Medical Malpractice Mediation Panel in the First Judicial Dep

Malpractice Mediation

277

Orthopedics

General Surgery

Internal Medicine

$300,000
64,000
60,000
28,750
23,000
20,000
15,000
11,000
10,000
10,000
8,750
5,000
3,500
2,500
1,250

$82,500
80,000
57,500
30,000
22,500
16,500
14,000
12,500
6,500
6,000
3,500
2,500

$200,000
20,000
20,000
6,500
3,000

Urology

Neuro-Surgery

Anesthesiolo gy

Obs./Gyn.

$75,000
57,500
40,000
17,500
2,000

$5,000
3,000
2,500
1,500

$100,000
85,000
12,250
3,200
10,000

$30,000
18,000
15,000
3,500
500

Thoracic Surgery

Ophthamology

Otolaryngolo gy

Hematology

$ 8,500
4,500

$70,000
7,500
3,000
35,000

$55,000
3,000
32,500

$125,000
20,000

Vascular Surgery

Radiology

Pediatrics

Oral Surgery

$300,000
3,500

$35,000
4,000

$10,000
4,000

$2,000

Cardiac Surgery
$ 95,000

the number remanded, the number open, and the number settled, this breakdown prepared by the Joint Interprofessional Committee of Doctors and Lawyers using for its
analysis cases mediated between September 27, 1971 and June 8, 1972. It should be
recognized that there is some discrepancy between this report and the ConfidentialReport
of November 8, 1972 as to the medical specialties involved in some few cases. For example,
the Joint Interprofessional Committee Report lists nine internal medicine cases settled
while the Confidential Report of November 8, 1972 lists only five. Likewise, in the general
surgery category, the JointInterprofessionalCommittee Report lists 17 cases settled; the
Confidential Report lists 12. This disparity is explained by the fact that the Confidential
Report contains additional, more specific categories. Nonetheless, the figures in the Joint
Interprofessional Committee Report are instructive to highlight the specialties in which
most cases are brought, and the settlement ratio in each.
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Sixteen major specialties encompassing a number of subspecialties were involved in the cases mediated. Of those, the specialties involving the largest number of cases were surgery, orthopedics, internal medicine, and obstetrics-gynecology. 9 The largest
single amounts of settlements were in vascular surgery and in
orthopedics where the parties agreed on an award of $300,000.11
The lowest amount awarded was $500 in an obstetrics-gynecology
case. The average settlement figure was $34,298 and the median
settlement figure was under $15,000. The arithmetical average is
greatly affect by extreme values in a handful of cases.
The value of mediation extends beyond the apparent rate of
success it has achieved as reflected by the settlement figures.
Settlement of cases through the panel has resulted in a saving of
approximately five trial days per case." Where settlement is not
possible, there is still a substantial benefit because the issues are
narrowed, the parties' positions are clarified, and a more realistic
view of the merits is achieved. A concise medical analysis of the
case and the expression of an impartial medical opinion on the
merits has proved to have had an impact on the view the parties
have of their respective case and on the continuing conduct of
litigation. It is too early to say whether those cases which have
completed the mediation procedure and have been remanded for
trial are disposed of more expeditiously at pre-trial conferences
or are tried more efficiently. Comments of the judges and favorable reaction to the mediation procedure by panelists and litigants
indicate that both are likely to take place.
D.

Criticism and Problems

Favorable reaction and the two year period in which the
panels have been in operation in the First Department have not
been enough to alleviate several problems, some of which are
significant and not easily susceptible of change. Several were
discussed at a meeting of lawyers, doctors and judges on February
15, 1973 at the Appellate Division, First Department. The con49. See Appendix VII at p. 296 for a breakdown as to medical specialty of the 283
cases heard by the panels from September 27, 1971 to June 15, 1972.
50. On October 1, 1973, a $350,000 settlement was reached through the efforts of a
panel under the direction of Justice Vincent A. Lupiano. The patient had brought suit
following the amputation of her left leg on the basis of a mistaken diagnosis of malignancy
near her knee. The settlement figure appears to be the highest reached to date as the result
of the panel procedure. PatriciaPruittKelly v. New York Polyclinic Medical School and
Hospital, #206-23;70., 170 N.Y.L.J. 66, October 31, 1973, at 1 col. 5.
51. 1973 N.Y. LEo. Doc. No. 90, 18 RIEPoRT o THE JuDicAL CONF. 323.
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sensus of the participants was that although the medical malpractice mediation panels were making a contribution in the settlement of cases and were of assistance to the courts, the public,
and the medical profession, 52 nevertheless, there are problems
with the operation and effectiveness of the panels. Several solutions were proposed.5 3
Most criticism and suggestions for improvement center on
the attorneys for the litigants. Bills of particulars present an important area where change is required. They are often uniformative, vague, and lacking in specifics as to the alleged malpractice
and the injuries sustained. Often they are not updated for the
hearing, with the result that recent information about the case is
not brought to the attention of the panel.
This is related to the additional problem of the insufficiency
of the quality and quantity of information distributed to the panelists prior to the session. The lawyer-panelist receives only the
pleadings and bill of particulars. When they are drafted in terms
too general to inform the lawyer-panelist of the nature of the
plaintiff's case and the theory on which he is proceeding, his
contribution will be limited. The Joint-InterprofessionalCommittee Report concluded that the limited knowledge of the case
by the lawyer-panelist has led to the feeling among some panelists and counsel for some litigants that the role the lawyer plays
in the mediation process is less than effective. His participation
would perhaps, be enhanced if additional factual material were
presented to him prior to the session. 4 The Committee recommended in this Report that a new rule be adopted requiring counsel for the litigants to set forth in plain and simple (non-pleading)
terms the basic contentions of the parties they represent together
with the principal evidentiary and ultimate facts, other than the
identity of non-treating experts, which support those contentions. 5 Attorneys are generally opposed to this suggestion, and
this opposition provides an interesting contrast to the low marks
which panelists give attorneys for case preparation." The need for
52. See Appendix VIII for results of a questionnaire prepared by the Joint Interprofessional Committee of Doctors and Lawyers and sent to participating panelists and attorneys for the litigants soliciting their reactions to the program.
53. Memorandum, supra note 39. Justice Stevens, in his speech of March 28, 1973
referred generally to the areas covered more specifically in the Memorandum.
54. JonrN INTEmROFESSIONAL Comh~'r
REPORT, supra note 38, at 11.
55. Id. at 12.
56. See Appendix VIII at 297.
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information must be reconciled with the willingness to provide it
so that the panel does not deteriorate into "simply" one more
time-consuming hurdle to be overcome enroute to court. The
Report did not mention the inclusion of current settlement positions in the proposed statements from counsel but, it is submitted, this would be of assistance. The statements would be furnished to the panel prior to the mediation session, but would not
be furnished to opposing counsel. The effectiveness of this procedure would be enhanced by the appearance before the panel of
the person who prepared the statement. This person is familiar
with the case and is able to make an informative presentation.
These suggestions contained in the Joint Interprofessional
Committee Report were included among those proposed in the
Memorandum of February 20, 1973 and expanded to include examinations before trial. The Memorandum further suggested that
cases should not be scheduled for panel hearings until counsel for
both sides have certified that all pre-trial discovery has been
completed. This proposal will serve the additional purpose of
answering the frequent criticism of counsels' lack of preparedness
(and, indeed, cases ten to twelve years old indicate unreasonable
delays in their preparation by attorneys) and their lack of knowledge about their clients' cases.
Of more concern than the charge of lack of preparedness,
because it is more widespread, is the criticism that attorneys
frequently lack the authority to settle cases. The Appellate Division rules which govern mediation require counsel to be prepared
and authorized. 57 The Corporation Counsel's Office has, in particular, been severely criticized for sending to the hearings attorneys
who lack such authority." In the opinion of the judges who preside at the panel hearings, the single biggest problem the panels
face is getting top men with authority to the session. There is
reason to dispute this opinion and the rate of settlement achieved
by the panel assumes greater significance.
The impatience of one judge with such abuses recently resulted in the dismissal of a complaint. Justice Jacob Markowitz,
in the first reported decision involving the panel, was severe in
his condemnation: 59

57. COURT RuLEs § 636.1(7).
58. Memorandum, supra note 39, at 2.
59. Macchio v. Mt. Eden Gen. Hospital, in 169 N.Y.L.J. 119, June 20, 1973, at 17,
col. 5.
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By failing to be represented at the hearing by counsel fully
empowered to discuss both liability and settlement in light of
the probability of successful prosecution of the case, the attorneys for plaintiff frustrated its [the hearing's] basic purpose.
Also, by inadequate representation, they failed in their duty to
cooperate with the court in its efforts to make the hearing a
meaningful procedure. Moreover, the superficial manner in
which the attorneys for plaintiff approach [ed] the hearing was
a discourtesy not only to the court, but also the other two panelists, who, as volunteers, had given of their expertise, time and
efforts to mediate the dispute, and to the attorneys for the defendants. When all of this was considered in the context of an
action almost seven years old in which the claimed offending
individual party had been dead for better than five years without substitution of a personal representative, in which no examination before trial had been held at any time, and which appeared to involve no liability on the part of the hospital, it
became clear that this action is but dead weight and that its
further prosecution would merely continue its burden on the
court calendar and serve no useful purpose.
The reasons for criticizing attorneys for the litigants is partially explained when their conduct is considered in conjunction
with the strong impression expressed by panelists that many of
those attorneys are disinterested in settling their cases and are
merely going through the motions during their mandatory appearance before the panel. Too often the parties have done no
prior negotiation and this in itself is not conducive to achieving
settlement through the mediation procedure.
On the other hand, there is criticism that too many frivolous
suits are brought and too many persons who obviously have little
or no connection with a case are joined as defendants. These
factors do tend to promote settlement, but this is forced settlement at the expense of physicians who did not wish to undergo
the ordeal and delay of a trial and for the benefit of patients who
most probably would not have won had the case gone to trial.
Section 503 of the Civil Practice Law and Rules provides that the
action shall be brought in the county where one of the parties
resides at the time of commencement of the action. If there are
multiple defendants, there is latitude as to invoking jurisdiction.
If a plaintiff has a nuisance suit, naming a defendant who resides
in the First Department and bringing the action there will give
him access to the panel. Such a prospect increases both the incidence of these nuisance suits and the joining of multiple defendants by plaintiffs hoping for a quick settlement.
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E. Recommendations for Affirmative Action
Taking an inventory of the Aegean stables is not the same as
cleansing them. The suggestion has been made, and will be discussed with the Bar Association, that sanctions (such as costs,
fines, reprimands, and referral to the Grievance Committee)
should be considered against attorneys when they are not ready
or when they prove to be uncooperative. It has also been suggested that disciplinary proceedings against lawyers be considered for cases where there is undue delay, too many defendants,
unpreparedness, and no full authority to settle by the attorney
who appears before the panel."
The foregoing suggestions have been directed toward the
correction of abuses that now exist in the mediation procedure.
There is also discussion concerning affirmative action in new
directions to build upon the basically sound structure of the panel
system. Essentially, the goal is to put teeth into the panel's decisions. Under the present plan, either party can simply disregard
the recommendations of the panel and a panel with "clout" is
thus considered to be a necessity. Indeed, the settlement rate that
is now achieved is a source of satisfaction when it is recognized
that this clout is lacking.
Medical-legal malpractice screening panels exist in 23 regions and states,' either by court rule or by agreement between
medical and bar associations. They provide forums for potential
plaintiffs to try the merits of a claim, to get pre-trial discovery,
to obtain expert witnesses, to encourage early settlement, and
discourage frivolous litigation, thus ideally allowing only meritorious claims to proceed to trial. It is in these directions that the
First Department wishes to move.
60. In the field of constitutional law, the courts are increasingly scrutinizing the
competence of counsel. A trilogy of cases was decided by the Supreme Court of the United
States on May 4, 1970 (Brady v. U.S., 397 U.S. 742; McMann v. Richardson, 397 U.S.

759; Parker v. North Carolina, 397 U.S. 790). Written by Mr. Justice White, they are
known as the McMann trilogy. The major case turned on the "range of competency
demanded of attorneys in criminal cases" (397 U.S. at 771). The history of the law of tort
has followed the history of law of crime. The proposal in the Confidential Memorandum
to upgrade the standards of professional responsibility may avoid the probability of lawsuits against litigants' attorneys.
61. There are six statewide and seventeen regional panels. Only New York and New
Jersey have county sponsored screening panels. The number of members of a panel varies
from place to place, but the objective is the same. Except in New Jersey, where the
decision may be binding in some circumstances, panels issue opinions which are merely
advisory.
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In particular, the First Department is studying the possibility of allowing the medical member of the panel to testify as an
impartial expert witness, on behalf of the panel, at the trial.12 A
variation of this would be to hold a second panel hearing closer
to the trial stage and have the panel's conclusion testified to by
the medical member. There is concern, however, that this testimony might conflict with traditional rules of evidence. Particularly troublesome, in this regard, is whether the panel's opinion
is admissible at the trial. 3 Consideration is being given to experimenting with a limited number of cases in which either this feature will be incorporated, or in which medical experts will be
secured for plaintiffs who establish to the panels that their injuries were the result of malpractice. These features would encourage more settlements and give the panel's decision the "clout" it
now lacks. It is hoped that those plaintiffs who do not establish
negligence before the panel will discontinue their actions. 4
New Jersey has developed the most significant approach to
the joint screening panel. Instituted in 1965 by Supreme Court
rule,"5 it is receiving some consideration for possible adoption in
New York.
The New Jersey plan is distinguished by the "binding option.""6 To be provided with the names of three expert witnesses,
the patient must sign a binding agreement, similar to an arbitration contract, before the panel hearing, in which he agrees that if
the panel does not find in his favor, he will not institute any legal
action, or will dismiss a pending action. 7 If he does not sign the
agreement, experts will not be arranged for him, even if the panel
finds in his favor. This will invoke the "conspiracy of silence"
even if his claim is meritorious. A favorable ruling without a
signed agreement, however, will usually lead to settlement out of
court because of the difficulty of proof against a meritorious
claim. An adverse ruling by the panel results in a preliminary
determination of the merits of the case, also effectively precluding litigation. Although the patient who is unsuccessful before the
panel may proceed to trial, he may not be represented by the
62.
63.
64.
65.
66.
(1970).
67.

Memorandum, supra note 39, at 3.
Id. at 4.
Address by Presiding Justice Harold Stevens, supra note 32.
N.J.R.R. 4:25B.
The binding option was upheld in Grove v. Seltzer, 56 N.J. 321, 266 A.2d 301
Unlike pure arbitration contracts, the agreement is signed after the injury.
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same attorney who represented him before the panel, a further
deterrent. 8 If the binding agreement is signed, the panel will,
indeed have "clout", and, ideally, will effectively prevent resort
to the courts by those whose claims have been found to be unmeritorious by the panel. In practice, however, the New Jersey Plan
has had a low rate of acceptance by the bar. A recent study
determined that in 1969 only 17% of the malpractice cases in the
Superior Courts were ever filed with the panel 1 and only 6% were
disposed of.70 New Jersey attorneys who devote a substantial
amount of time to malpractice cases were interviewed and they
almost overwhelmingly indicated that they did not make use of
the panel. 71 The reason most often given was that the requirement
that a claimant drop a lawsuit in the event of an adverse finding
was too harsh to accept, and that a claimant could more easily
prevail in a trial by jury.
The decision to elect the binding option is voluntary. Once
given, however, a consent to be bound by the determination of the
panel is a valid waiver of the right to a jury trial, which a claimant
receiving an adverse decision cannot reverse. Denying access to
the courts to a person who complains of the tortious conduct of
another would seem to violate the basic principles of our legal
system and so all panel proceedings must be voluntary. However,
the right to waive by arbitration contract the option to litigate a
claim has long been upheld as constitutional. 72 Thus, an arbitration agreement signed after an act of malpractice and in the wake
of an injury would clearly be upheld. If the person deprived of the
right to redress from damages in a court of law has had an opportunity to choose whether or not to waive his right, a contract
providing for binding arbitration in lieu of litigation is valid if
signed, and will be enforced by disallowing a suit on the claim.73
There has likewise been some discussion and some interest
68. It can be argued that a claimant with a good claim may not be sufficiently
deterred from bringing suit. It should not be difficult to retain another lawyer to prosecute
a good claim with the benefit of discovered testimony from the panel hearing. Also, a
medical expert could be more easily obtained knowing his colleagues agree with his own
findings of negligence.
69. Memo from W.M. Bielanowski to W.L. Banbrick, Ass't. Administrative Director
of the Courts, Medical Malpractice Complaints Filed in 1969, Dec. 4, 1970, quoted in
H.E.W. REPORT, supra note 3, Appendix p. 266.
70. H.E.W. REPORT, supra note 3, Appendix, p. 268.
71. Id. at 266.
72. See Prima Paint Corp. v. Flood and Conklin Mfg. Co., 388 U.S. 395 (1967); Perry
v. Cobb, 88 Me. 435, 34 A. 278 (1896).
73. Doyle v. Giuliucci, 62 Cal. 2d 606, 401 P.2d 1, 43 Cal. Rptr. 697 (1965).
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in the First Department in adopting a modified program of arbitration for the disposition of malpractice cases.7 4 If both sides
were to agree, the case would move to arbitration; otherwise the
case would be mediated by the panel.75 The mediation procedure
is more appealing in that cases would not be removed from the
76
courts and the roles of judge and attorney would be preserved.
New York is already moving toward compulsory arbitration
in some areas. The Administrative Board of the Judicial Conference promulgated rules, effective September 1, 1970, establishing
a compulsory arbitration program in the City Court of Rochester,
to be extended to courts in other areas of the state if successful.77
Because of its unqualified success in Rochester, 78 on May 17, 1971
the program was instituted in the Civil Court in Bronx County
and, on March 1, 1972, in the City Court of Binghamton. In Bronx
County, unlike Monroe County, all cases are screened by the
court before they are placed on the arbitration calendar. In the
judicial year 1971-72, in Bronx County, 64% of the cases were
disposed of by settlement. 79 The Administrative Board is actively
considering extending the program in 1973 to some other courts
in the state."0 The rules make this program a potential aid in the
disposition of malpractice cases in the Bronx and, hopefully, it
74. Recent activities of the American Arbitration Association make it clear that that
professional body views arbitration as indispensible to effective medical care and health
services. In April, 1972, the AAA sponsored in New York a Conference on Dispute Settlement in the Health Field, a major portion of which focused upon innovations in the
application of arbitration. Arbitration News, No. 5, June 1972, at 1.4.
75. In some states, notably certain areas of California, pure arbitration is used in
malpractice cases. By contract before treatment, a patient agrees to submit any malpractice claim which might arise to arbitration and not to litigation and agrees to be bound
by the award. Agreements to arbitrate disputes which may arise in the future are enforceable only if specifically authorized by statute and New York has such a statute. (N.Y. Civ.
PRAC. LAW (McKinney 1970) [hereinafter CPLR], § 7501). An aribtration agreement
depends for its validity on contract principles requiring a writing, specific subject matter
as to future disputes, a meeting of the minds, and voluntary intention to be bound by the
arbitration award. Arbitration agreements are not enforceable if one party's consent to
arbitration is procured by adhesion.
76. These reasons, which lead directly to the attorney's pocketbook, support the
opinion of observers that the bar would not agree to binding arbitration.
77. Rules of the Administrative Board of the Judicial Conference of the State of New
York, Part 28, Rules Governing Compulsory Arbitration (August 20, 1970). The Board was
empowered by the 1970 Legislature (Ch. 1004, L. 1970) to institute this rule for a three
year period in any court or courts the Board should choose.
78. Of the first 811 cases disposed of, 40.2% were settled without trial. 1972 N.Y. LEG.
Doc. No. 90, 17 REPORT OF THE JUDICIAL CONF. 305.
79. 1973 N.Y. LEG. Doc. No. 90, 18 REPORT OF THE JUDICIAL. CoNw. 336.
80. Id. at 19.
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will be extended to New York County in order that a unified effort
can be made by means of arbitration to provide an alternative to
malpractice litigation.
The Appellate Division has the power, on its own motion and
without consent of the parties, to transfer a case to an inferior
court when it believes that the amount of damages sustained may
be less than demanded and the case should have been brought in
the lower court. What is significant is that, pursuant to CPLR 325
(d), Supreme and County Courts are transferring to the City
Court in Rochester, in large numbers, cases which involve probable recoveries of $4000 (originally $3000) or less.'
If the recovery sought is less than $4000, the case shall be
heard and decided by a panel of arbitrators.8 2 If the recovery
sought is over $4000, following the transfer of a case originally
commenced in a Superior Court, the parties have the right to
have the case tried by ordinary trial processes, or the case may
be submitted to a panel by stipulation of the parties or their
counsel. In a case transferred from another court to a City Court
in the Fourth Judicial Department, the panel may award the full
sum demanded even if it exceeds $4000. In a case transferred to
the Civil Court of New York City, recent amendments to the rules
of the Supreme Court, Appellate Division, (First and Second Judicial Departments), permit a plaintiff to recover his full damages even though they exceed the normal $10,000 jurisdictional
limitation of the Civil Court.8 3 These amendments refer to the
amount recovered after trial; however, the compulsory arbitration panel in Bronx County can also award damages beyond the
monetary jurisdiction of the Civil Court." The distribution ratio
of transferred cases between the arbitration calendar and the trial
calendar has been increasing in favor of disposition in the arbitra81. Laws 1971, c. 1056. On the basis of early figures, it was projected that the Supreme Court of Monroe County would transfer approximately 1,000 cases in a twelve
month period, representing 20% of its total number of dispositions for that period. 1972
N.Y. LEG. Doc. No. 90, 17 REPORT OF THE JUDICILL CONF. 308.
82. If the recovery sought is for $500 or less, the case shall be heard by a single
arbitrator.
83. 22 N.Y.C.R.R. 660.21 (N.Y. and Bronx Counties), 752.20 (Kings County), 755.7
(Richmond County), 795.14 (Queens County).

84. The amendments which permit transfers by the Supreme Court without the
permission of the parties bring into question the usefulness of CPLR 325 (c) which allows
a transfer only upon the consent of the plaintiff and sometimes of the defendant. Further,
when a transfer is made under CPLR 325 (c), the parties apparently become subject to
the monetary limitations of the lower court's jurisdiction, which is not so when the transfer
is made under CPLR 325 (d). The intersection of these two sections is uncertain.
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tion system. This is important inasmuch as the relief of the calendar in the Superior Courts accomplished by transfer is not resulting in additional calendar pressure in the City and Civil Courts.,
If the compulsory arbitration monetary limitation is raised,
malpractice cases in which a lower recovery is sought and patently frivolous suits could be transferred to the Civil Court, with
mandatory submission to the compulsory arbitration panel and
elimination from the court calendar." If the demand were over
the monetary limit, the parties would retain their right to a trial,
but if they were to agree to utilize the arbitration machinery it
would, on completion of the hearing, dispose of the case. In essence, the following procedure could be established: compulsory
arbitration of the smaller claims; voluntary arbitration of the
larger claims; and mandatory use of the malpractice mediation
panel, with the right to trial if there is no settlement, in all other
cases. Without focusing on the names of the parties involved, a
fairly detailed synopsis of each arbitration decision should be
published in order to establish precedents, provide information
necessary to evaluate and improve the arbitration system, and
provide adequate feedback to the health-care system. It is doubtful that, whatever its procedural advantages, attorneys would
consider arbitration as an acceptable substitute for court process
in complex high-demand cases. However, a contribution toward
decreasing calendar congestion could be realized for suits below
a pivotal figure, e.g. $10,000, provided the system was compulsory.
III.

CONCLUSION

Increasingly concerned about the growing volume of medical
malpractice lawsuits and the effect these lawsuits have on the
parties and on the court calendar, many doctors, hospitals, insur85. 1972 N.Y. LEG. Doc. No 90, 17 REPORT or THE JUDICmAL CoNF. 309. For the judicial
year July 1, 1971-June 1972 the Civil Court of the City of New York continued to show no
delay, while further reducing its backing of cases from 34,870 to 19,045. The court received
119,955 new cases (15,607 more than in the previous judicial year) and disposed of 135,089.
1973 N.Y. LEG. Doc. No. 90, 18 REPORT OF Tm JUDIcIAL CoNF. 18.
86. The statute and the rules provide that either party may reject the award of the
arbitrator and demand a trial de novo. In the judicial year 1971-72, in Monroe and Bronx
Counties, in over 93% of the cases the arbitrator's award finally determined the matter
and relieved the courts of the burden of dealing with these cases. 1973 N.Y. LEG. Doc.
No. 90, 18 REPORT OF THE JuDicIL CONF. 337. It is submitted that economic and legal

sanctions should be instituted-evidentiary rules, presumptions, imposition of court
costs-in order to discourage subsequent trials de novo of questionable merit.
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ance companies, courts and attorneys are seeking means of improving medical care and of determining facts and providing a
just disposition once malpractice suits arise. A government appointed commission has recommended the creation of a nongovernmental, non-profit organization to become the nationwide
focal point for research, information, education and prevention
activities related to malpractice suits,87 and the new National
Foundation for Health Science Liability will undertake that task.
Other observers have proposed a variety of measures to reduce the
probability of malpractice suits by improving medical care. One
proposal is that the states revise their licensing laws to require
reregistration of health professionals based on proof of continuing
medical education. Another need is a restatement of medicallegal principles in the interests of fairness and uniformity
throughout the nation. The list of needs in these areas merely
begins with such recommendations. Litigation must be viewed as
the last resort for disputes which cannot be settled by other
means, not as the first resort to be used to pressure a private
settlement.
Once a malpractice suit has been instituted, the proper
forum for its resolution is a panel of attorneys and physicians
trained in the fields involved in the controversy. There an informed and fair determination can be made. A panel hearing can
usually be obtained within a few months of submission, not years;
initial hearings can usually be completed in hours, not days; the
expenses of a panel hearing are lower than for a court hearing.8
The shorter time involved reduces attorneys fees, at least where
there is no contingent fee arrangement. 9 By reducing through
settlement the case load of the courts, the panel system theoretically reduces the need for additional expense to the taxpayer. The
panel proceeding is private, with no disclosure of the court files.
Further, settlements tend to avoid extreme figures by eliminating
the jury trial in which, because of emotional and theatrical appeals to the jury, verdicts can be unpredictable. Finally, the
panel system eliminates the need for strict observance of the rules
of evidence which were primarily designed to keep a jury from
being misled.
87. H.E.W. REPor, supra note 3, at 65.
88. Arbitration of Medical Liability, 211 J.A.M.A. 175, 176 (1970).
89. Most of the legal work to ready a case for decision on the merits has already been
done at the time the case reaches the panel. Lower attorneys' fees, therefore, are primarily
the result of eliminating the need for specific preparation and trial days saved.
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The initial enthusiasm among members of the medical and
legal communities in the First Department which this innovative
approach has generated has been justified by the results achieved
to date. The Office of the Director of Administration of the Courts
for the First Department is currently studying ways to place the
program on a more permanent basis and add support and administrative staff.9" With the presentation of newer cases to the panels, with greater efficiency based on wider experience, and with
the awareness of needed changes as the program proceeds, it is
reasonable to anticipate that the gratifying results of the first
period of its operation will be surpassed by future achievements.
90. 1973 N.Y. LEG. Doc. No. 90, 18 REPORT OF

THE

JUDICIAL CoNF. 96.
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APPENDIX I
Malpractice Cases Noticed for Trial-ist Dept.
July 1, 1959-June 30, 1972
(These figures have been
compiled from annual
reports of the Admin.
Bd. of the Jud. Conf.
for the State of N.Y.
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APPENDIX II
Malpractice Cases Noticed for Trial--st Dept.
By County
July 1, 1959-June 30, 1972

130
125
120
115
110
105
100
95
90
85
80
75
70
65
60
55
50
45
40
35
30
25
20
15
10

87

878
41
71

76
661

New York County

0'

8

1IV71\67(76)

I

I

It4954

58

I

I

39

39

N

I

4.,

I

26
2

22

N 25
1%

28

.

25

24

4.

18

17

CD

D

CD

CD

CD

C

LO

c

t-

VD
a)

CD;
C
(D

CO
C)

CO
C)

LOt

o

t

2.-~-~-

C
CO

C1

CO

C
CDCD

Co

C;

CD
C

C
TO9?F

9
C;

Bronx County
,.
(24)

,

o

to
C

N
M

a-

R

-

-

C

C;

C;

C;

C;

C
MDCD

CID

MD

0

M

CD
D

CD
D

CD
D

rCD

CC

These figures have been compiled
from annual reports of the Admin.
Bd. of the Jud. Conf. of the State
of N.Y. for the years 1961-1973.

Published by Scholarly Commons at Hofstra Law, 1974

31

Hofstra Law Review, Vol. 2, Iss. 1 [1974], Art. 9

Hofstra Law Review

[Vol. 2, 1974]

APPENDIX IlI
Statewide Malpractice Cases Noticed for Trial
July 1, 1959-June 30, 1972
(These figures have been
compiled from annual
reports of the Admin.
Bd. of the Jud. Conf.
of the State of N.Y.
for the years 19611973)
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APPENDIX VI
Specialties Involved in Cases Mediated and Dispositions
(as of June 8, 1972)
Specialty
Anesthesiology
Dermatology
Internal Medicine
Neurology
Neuroshrgery
Obs./Gyn.
Opthalmology
Oral Surgery
Orthopedics
Otology
Pediatrics
Plastic Surgery
Psychiatry
Radiology
Surgery
Urology

Number of Cases
Before Panel

Number
Remanded

Number
Open

Number
Settled

10
1
31
3
14
24
15
1
33
8
4
9
3
2
63
11

5
1
19
2
7
15
9
0
24
5
1
7
2
1
39
8

2
0
3
0
3
4
3
3
1
1
2
2
1
0
7
0

3
0
9
1
4
5
3
3
8
2
1
0
0
1
17
3

Source-Joint Interprofessional Committee Report, supra note 38, at Appendix B.
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APPENDIX VII
A Breakdown as to Medical Specialty of the 283 Cases Heard
by the Panel between September 27, 1971 and June 15, 1972
MEDICAL SPECIALTY
Orthopedic Surgery
General Surgery
Obstetrics-Gynecology
Internal Medicine
Anesthesiology
Ophthalmology
Urology
Neuro-Surgery
Otolaryngology
Plastic Surgery
Neurology
Vascular Surgery
Pediatrics
Psychiatry
Thoracic Surgery
Cardiac Surgery
Gastro-Enterology Surgery
Radiology
Radiation Therapy
Cancer Chemotherapy
Hematology
Dermatology
Oral Surgery
Pulmonary Diseases

NO. OF CASES
50
48
27
24
18
15
15
13
12
11
10
9
5
4
4
3
3
3
2
2
2
1
1
1

Source-Letter from Harold Stevens, P.J., App. Div., First Dep't., N.Y., to the author,
April 9, 1973.
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